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“Am I my brother’s keeper?” 

 

(A talk given by HH Judge Kramer to the Newcastle Business and 

Property Court Forum on 14 July 2022) 

Before I start on the substantive matters I wish to speak about this 

afternoon, there are two matters I wish to mention whilst I can be 

assured I still have the attention of all those attending. One is a matter 

of information, the other advice, though as we shall see in due course, 

these may not be helpful distinctions. 

 

The first arises from the outcome of the link up between the 

Newcastle Forum and Thompson Reuter/Sweet & Maxwell on this 

occasion. When I contemplated this talk I thought it might be useful 

to co-ordinate it with the launch of Charlesworth & Percy on 

Negligence for which, as you have just heard, I edited the chapter on 

Professional Negligence. The Newcastle Forum is always is looking 

to see how it can bring our talks to the widest audience  so to enlist 

the assistance of the publishers was a natural development. For this 
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purpose, the editorial team at Thompson Reuter put me in touch with 

Katherine Brewer, who deals with their business development. The 

outcome has been that the talk was advertised in a number of 

publications and the discount flyer which is on the front desk to be 

picked up and was emailed to attendees. But this association has also 

led to a more innovative step in that Katherine has arranged for the 

events tab on the Sweet & Maxwell website to be available to 

advertise these type of talks generally.  

Today’s search reveals only this talk and one entitled ‘Legal Leaders 

Europe 2022’. But the aim is that, in due course, it will be the go to 

place for chambers, firms and the like who wish publicise their talks, 

thus reaching beyond their existing client base, and as a notice board 

to which we can all consult to see what talks are coming up around 

the country. That would be an invaluable aid to many, for if there was 

a subject which particularly interested you, the page is there to be 

consulted. For this to be a success, advertisement on the page will 

need to become a standard feature of promoting a talk-there is no 

charge involved. If you do have a talk you wish to promote, therefore, 

you can contact Katherine by email at 
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Katherine.brewer@thompsonreuters.com and she can arranged to 

have it posted. 

The second matter I need to raise relates to CE filing. I can see from 

the attendee list that I have the ear of most, if no all, of the leading 

firms in Newcastle and its surrounds who deal with BPC work. Helen, 

my clerk, who many of you know, and her colleagues are 

experiencing a number of cases in which solicitors are using email in 

an attempt to file documents and make applications. This takes up 

administrative time as these are returned to those responsible for 

filing to take place by CE file, as is required by the rules on electronic 

working. Please ask those in your firms who deal with the BPC to use 

CE file as required as this will save everyone’s time. The other matter 

which I have been asked to raise is that applications are being filed, 

for example for consent orders, using the wrong CE file drop down 

option with the result that no fee is being charged. These too get 

returned. I appreciate that the CE file system is not entirely user 

friendly in producing the correct option. Helen’s wise words on the 

subject are that if the filing is something for which a fee is payable 
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and you choose an option which does not ask for a fee, you can be 

sure that you have gone wrong and need to look at it again. 

So much for the public information announcements, now for the talk. 

1. I must have been in a very preachy mood when I hit upon the 

title “Am I my brother’s keeper?” In Genesis  God asks Cain as 

to the whereabouts of his brother  Abel, who the latter has just 

killed. Cain’s response is “I do not know, Am I my brother’s 

keeper” It is a rhetorical question, not limited to explaining 

ignorance as to his whereabouts, but also denying responsibility 

for his wellbeing. The question, nevertheless, has a biblical 

answer, which is yes. Today I want to look at the legal answer, 

dealing in more detail with the question as to how much of my 

brother’s misfortune must I bear, i.e. where it is established that 

I do owe a duty, what is its scope. This last issue has been 

considered in the context of negligent professional advice and 

information, by the Supreme Court in Manchester Building 

Society v Grant Thornton [2021] UKSC 20 and Khan v 

Meadows [2021] UKSC 21. These two appeals were heard by 
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the same 7 judge court, instead of the usual 5, due to the 

uncertainty which surrounded this issue. 

2. First, to give you a practical flavour as to how the scope of the 

duty can affect the outcome of a claim it is useful to look at the 

facts of Kahn, which are simple, and the simplified facts of 

Manchester Building Society, which are far from simple. 

Khan v Meadows 

3. Starting with Khan.  Ms Meadows nephew was borne with 

haemophilia. As a result, she wanted to know if she was a 

carrier of the haemophilia gene. She consulted a GP with a view 

to establishing whether she was a carrier. Blood tests were  

taken which would establish whether she had the disease. These 

were inadequate to determine whether she had the gene, which 

would have required referral to a haematologist for genetic 

testing. She was seen by Dr Kahn to discuss the results of the 

blood test and was told they were normal. She was led to 

believe, as a result of the two consultations, that any child she 

may have would not have haemophilia. 
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4.  4 years later she became pregnant and had a son who was 

diagnosed with haemophilia shortly after birth. It was only at 

that stage that it was discovered, by genetic testing, that she was 

a carrier of the gene for haemophilia. It was accepted that had 

she known she was a carrier she would have undergone foetal 

testing which would have revealed the condition and would 

have terminated the pregnancy. At the age of 5, the child was 

also diagnosed with autism at a level which will prevent 

independent existence throughout his life. 

5. Liability was not in dispute. The claimant sought damages for 

the additional costs of care and other losses associated with both 

conditions. Dr Kahn accepted liability for the cost associated 

with haemophilia but not the autism. Yip J awarded the claimant 

damages reflecting both conditions. These totalled £9m. She 

reasoned that but for the negligence this child would not have 

been borne and that the autism arose out of this pregnancy 

because, whilst a risk of autism is ever present in any 

pregnancy, generally it does not occur so that on balance a 

subsequent pregnancy would not have produced a child with the 
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condition. The Court of Appeal allowed Dr Khan’s appeal 

against the award, reducing it to £1.4m as the risk of autism was 

not within the scope of the risk which she had undertaken to 

protect Ms Meadows  from and thus was not within the scope of 

her duty of care. That outcome was upheld by the Supreme 

Court. 

Manchester Building Society v Grant Thornton 

6. The building society issued lifetime mortgages, colloquially 

called equity release schemes. Interest on the loans was charged 

at a fixed rate throughout the life of the loan. Neither the loan or 

interest were repayable until death,  the borrower moved out or 

chose to repay. The loans were funded by the society borrowing 

at variable rates of interest.  

7. To protect itself against the variable borrowing rate exceeding 

the fixed interest it charged, it entered into rate swap contracts. 

Under these the society agreed to pay a fixed rate of interest on 

a notional sum and the counterparty a variable rate on the same 

sum. Depending on whether the fixed or variable rate was 
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higher,  the society or the counterparty would be indebted to the 

other for the balance and this was netted off and paid on a 

periodic basis. The intention was  for  the variable rate of 

interest payable by the swap counterparty to match the rate at 

which it borrowed whereas the fixed rate to which the 

counterparty was entitled would be less than the fixed rate under 

the equity release mortgages, thus guaranteeing a profit on the 

society’s fixed lending rate lending. 

8. For the hedge to be effective, the value and duration of the 

swaps needed to match the value and duration of the mortgages. 

Swaps have a value, called the market to market price, which 

takes into account the value of future payments to be made 

under the remaining term of the swap, discounted for present 

value. The accounting standards in force required that the swaps 

be accounted for at their fair value, that is the MTM value, but 

this reflects movements in the interest rate, whereas the 

mortgage loans were accounted for at book value. Using this 

form of accounting, the society’s reported  financial position 
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would be volatile, which could increase the amount of capital it 

needed to satisfy regulatory requirements.   

9. Such volatility could be adjusted by hedge accounting whereby 

the lifetime mortgages were adjusted to offset changes in the fair 

value of the hedges. Grant Thornton advised the society that it 

could use hedge accounting under the relevant accounting 

standard. This,  however, is only permitted if the hedge is 

expected to be highly effective in achieving offsetting changes 

in the hedged risk, i.e. the mortgages.  

10. The society calculated the carrying value of the mortgages 

and effectiveness of the hedges on the basis that they would 

mature at the same time, but that was clearly unlikely to be the 

case. The swaps were for terms of 50 years whereas it was 

uncertain how long the mortgages would last, though Grant 

Thornton advised that replacement mortgages could be used as 

substitutes for redeemed mortgages.. The society, in reliance on 

Grant Thornton’s advice, adopted the hedging business model 

and prepared its financial statements for the years 2006 to 2011,   
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using hedge accounting, Grant Thornton certifying each year 

that the accounts as showing a true and fair value. 

11. The shortcomings of the hedge accounting came to light 

with the financial crash of 2008. Interest rates plummeted so 

that the MTM value of the society’s swaps became a substantial 

liability with the result that it had to provide cash collateral to 

the swap counterparties of £39.29m. In 2013, Grant Thorton told 

the society that it was not permitted to use hedge accounting. 

This caused it to restate its accounts for 2011, reducing its 

reported net assets from £38.4m to £9.7m, leaving it insufficient 

regulatory capital. To extricate itself from this situation, the 

society terminated the swap contracts at a cost of just over  

£32.5 m with transaction costs of nearly £300,000. It also sold 

its UK lifetime mortgage book at a premium of £3.5m and it 

was agreed that it would receive a profit of £2.46 million on the 

sale of its Spanish mortgages. 

12. In the litigation, the society sought to recover from Grant 

Thornton the cost of closing the swaps and the consequent 

transaction costs. At first instance, before Teare J, they 
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recovered the latter, but not the former, on the basis that the 

need to close out the swaps flowed from market forces for 

which Grant Thornton had not assumed responsibility. He 

provided alternative reasons as to why the close out costs were 

irrecoverable if he was wrong about that and found the society 

to have been 50% negligent for its losses. The decision was 

upheld on appeal for different reasons. It was, however, 

overturned in the Supreme Court, with the result that an award 

of a few hundred thousand pounds was increased to £13.4m 

after credit for the value of the mortgages and the 50% 

adjustment for contributory negligence. 

13. How can courts reach such different conclusions? It all 

turns upon a proper identification of the scope of the duty of 

care.  

14. In Caparo Industries plc v Dickman [1990] 2 AC 605, 

where the House of Lords held that the auditors breach of a duty 

of care in auditing the accounts owed a duty to individual 

shareholders connected with the monitoring of the proper 

management of the company that did not extend to an outside 
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takeover bidder  or a shareholder relying on the accounts to 

make investment decisions. Lord Bridge said, at p.627: 

 

“It is never sufficient to ask simply whether A owes B a duty of 

care. It is always necessary to determine the scope of the duty 

by reference to the kind of damage from which A must take care 

to save B harmless.”.” 

 

That was a case where the issue was as to the existence of a duty 

of care, but it was there recognised that before there can be 

liability the damage must fall withing the scope of the duty. But 

how is the court to determine the scope? 

 

15. There have been various attempts to answer this question 

which focused on the issue of causation. The questions used to 

be  asked whether the negligence was  the effective cause of the 

loss or merely the occasions for the loss. Cases were divided 

into transaction and no transaction cases. In the case of the 
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latter, the defendant was liable for the whole of the loss on the 

basis that the claimant would not have entered into the 

transaction but for the negligent provision of information or 

advice.  

16. The issue of scope was considered in South Australia 

Management Corp v York Montague Ltd [1997] AC 191 

(SAAMCO). This was a group of 3 cases  brought by mortgage 

lenders against valuers who had negligently overvalued 

properties as security for loans; there was a fourth case which 

settled after judgment in the Court of Appeal. The cases 

followed a crash in property values in the 1990s with the result 

that not only were the lenders not able to enforce to the extent of 

the security which they expected but their losses were amplified 

by the fall in the market. The question was whether the lender 

could recover its full losses as a result of having made the 

mortgage, or whether this had to be modified to factor out the 

effect of the loss due to the market.  

17. The cases reached the House of Lords which held that the 

duty of the valuers was the same in tort and contract, namely to 
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provide a correct valuation of the property.  Quoting from the 

headnote “Where a person was under a duty to take reasonable 

care to provide information upon which someone would decide 

a course of action he was, if he was negligent, responsible not 

for all consequences of the course of action decided on but only 

for the foreseeable consequences of the information being 

wrong…the measure of damage was the loss attributable to the 

inaccuracy of the information suffered by the plaintiff through 

embarking on the course of action on the assumption that the 

information was correct.” 

18. Lord Hoffman, who gave the judgment with which their 

other Lordships agreed, said that the starting point is to decide 

for what kind of loss the claimant is entitled to be compensated. 

For this, one has to look at the purposes for which the 

information was provided, often to be found in the terms of 

appointment of the valuer. But the information will only be part 

of the consideration which the lender takes into account in 

making the loan. The scope of the duty was identified by 

analysing the purpose of the service which the valuer provided. 
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The rationale for limiting the extent of liability is that, as he 

said, it “limits it to the consequences which are attributable to 

that  which made the act wrongful,” which he described as the 

normal position in law whereas rules which make the wrongdoer 

liable for all the consequences of his conduct are exceptional.  

19. Lord Hoffman illustrated the point by reference to an 

example. A mountaineer about to undertake a difficult climb is 

concerned about the fitness of his knee. He consults a doctor 

who negligently pronounces the knee fit. The climber goes on 

the expedition which he would not have undertaken had he 

known the true state of his knee, he is injured in the course of 

his mountaineering but in circumstances which have nothing to 

do with his knee. In such circumstances, said Lord Hoffman, the 

doctor should not be liable as the injury has nothing to do with 

his advice. It would have occurred even if the advice had been 

correct.  

20. The mechanism he adopted for factoring out losses which 

did not flow from the wrongdoing was to consider the 

counterfactual question, what would have happened if the 
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negligent information had been correct? If the answer is that, in 

the case of the valuer, the loan would nevertheless had been 

made, the losses which arose from a fall in the market would 

have occurred in any event and thus are not recoverable. The 

loss ,decided the House or Lords, is limited by the difference 

between the valuation and the true value, which is sometimes 

referred to as the SAAMCO cap. Various different approaches 

were suggested as to how approach the valuation of loss in the 

course of SAAMCO, for example by factoring in a part of the 

drop in the market to reflect the amount of the overvaluation, 

but these were rejected in favour of the cap. 

21. So far, I have been careful to refer to what SAAMCO had 

to say about negligently provided information. Lord Hoffman 

drew a distinction between negligent information and advice. In 

the case of the latter he said that if defendant was obliged to 

advise someone on whether or not to embark on a course of 

action, if he is negligent he will be responsible for all the 

foreseeable loss which is the consequence of the course of 

action having been taken. This was to be distinguished from the 
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defendant who provided information which formed but one part 

of the claimant’s considerations in proceeding with the 

transaction, as was the case in SAAMCO.  

22. Subsequent cases have cast doubt on the efficacy of 

treating advice and information as separate categories. In 

Hughes-Holland v BPE Solicitors [2017] UKSC 21, Lord 

Sumption JSC dismissed “the descriptive inadequacy of these 

labels.”  Most advice contains information. He said that there 

was a spectrum. At one end was the pure advice, in which case 

the advisor assumed responsibility for every consequence of the 

transaction and at the other will be cases in which the advice 

forms only a small part of the material upon which the claimant 

relies. The key is not to lay down rigid categories but to identify 

the matters for which the defendant assumed responsibility and 

to analyse whether and to what extent the claimant loss was 

attributable to those matters. 

23. The adoption of the SAAMCO counterfactual has also 

been called into question. Assumptions have to be made as to 

how the counterfactual world differs from the real world. The 
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court is not uncommonly presented with a number of 

counterfactuals from which to select. As happened in 

SAAMCO, there may be different answers to the question as to 

what loss would have flowed from the information being 

correct. The counterfactual question may produce an answer 

which is clearly wrong.  

24. Lord Leggatt, in Manchester Building Society, at 105, gave 

the example of Omega Trust Co Ltd v Wright Son & Pepper 9( 

No 2) [1998] PNLR 337, where a solicitor advising a lender 

negligently failed to discover that the borrower was a former 

bankrupt. Had the lender known the information it would not 

have made the loan. He said that if the borrower subsequently 

fails to repay the loan, in deciding whether that loss is within the 

scope of the solicitor’s duty it does not make much sense to ask 

whether, if the implied advice that the borrower was not 

previously bankrupt had been true, the borrower would have 

repaid the loan so the loss would not have occurred. One does 

not need a counterfactual in such a case to identify whether the 

loss is within scope as the previous bankruptcy involved a 
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serious credit risk  against  which it was part of the solicitors 

duty to take care to protect the lender. 

25. An example closer to home is a decision of our Vice 

Chancellor, Fancourt J, upon which there was comment in 

Manchester Building Society. In BT1 2014 LLC v 

Pricewaterhouse Cooper [2020] PNLR 7, the VC was dealing 

with a claim for strike out/ summary judgment. The central 

claim was for the company’s loss in paying out a dividend to 

shareholders in reliance upon a negligent audit report. He 

refused to strike out the claim or give summary judgment as it 

raised novel issues unsuitable for summary determination. On 

the one hand, there is authority dating back to the 19th century 

that dividends paid as a result of a negligent audit are 

recoverable as damages from the auditors and, instinctively, that 

should be the case. On the other, applying the SAAMCO 

counterfactual, had the audit report been correct, the dividend 

would still have been paid; in Manchester BS both Lords 

Leggatt and Burrows sought to resolve the apparent 

discrepancy.  
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26.  In both Khan and Manchester Building Society, the 

Supreme Court re-iterated the point made by Lord Sumption in 

Hughes-Holland concerning the distinction between advice and 

information in SAMMCO. The Supreme Court unanimously 

came to the same conclusion as to the outcome in each case but 

Lords Leggat and Burrows each adopted different reasoning. 

Nevertheless, the majority suggested asking 6 questions to bring 

clarity to the role of the scope of duty principle highlighted in 

SAAMCO. These are found at para 28 in Khan and repeated at 

para 6 of the Manchester case. The questions are as follows: 

 

1. Is the harm (loss, injury and damage) which is the subject 

matter of the claim actionable in negligence? (the 

actionability question) 

2. What are the risks of harm to the claimant against which the 

law imposes on the defendant a duty to take care? (the scope 

of duty question) 
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3. Did the defendant breach his or her duty by his or her act or 

omission (the breach question) 

4. Is the loss for which the claimant seeks damages the 

consequences of the defendant’s act or omission? (the factual 

question) 

5. Is there a sufficient nexus between the particular element of 

the harm for which the claimant seeks damages and the 

subject matter of the defendant’s duty of care as analysed at 

stage 2 above? (the duty nexus question) 

6. Is a particular element of the harm for which the claimant 

seeks damages irrecoverable because it is too remote, or 

because there is a different effective cause (including novus 

actus interveniens) in relation to it or because the claimant 

has mitigated his or her loss or has failed to avoid loss which 

he or she could reasonably have been expected to avoid? (the 

legal question) 

27.   As regards the SAAMCO counterfactual, the court said in 

Manchester Building Society that, given the problems with the 
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counterfactual analysis, it must not be allowed to drive the 

outcome of the case though is can be a useful cross-check. For 

an example of a case in which the counter-factual led to a 

different result to that reached by the court as to the recoverable 

loss, see the Privy Council case of Charles B Lawrence & 

Associates v Intercommercial Bank Ltd [2021] UKPC 30. 

28. The actionability question simply recognises that the tort 

of negligence  is incomplete without recognised damage. The 

court, in Khan, gave the example of Rothwell v Chemical & 

Insulating Co Ltd [2008] AC 281, in which symptomless plural 

plagues due to the inhalation of asbestos which did not increase 

susceptibility to other disease or shorten life expectance were 

held not to amount to damage, with the result that negligent 

exposure to asbestos was not actional in that case.  

29. More recently, in BDW Trading Ltd v URS Corporation 

Ltd & Another [2021] EWHC 2796 TCC , a decision of Fraser J, 

a claim for reputational damage by a developer who claimed 

that a civil engineer was negligent in the design of a number of 

blocks of flats, such that the same were structurally unstable, 
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was not actionable loss in negligence.  That case is also 

interesting in that Fraser J says that Khan and Manchester are of 

general application and not restricted to cases relating to  the 

provision of information and advice. 

30. As to the scope of duty question, the court in Manchester 

Building Society, at 13, said that 

… the scope of the duty of care assumed by a professional 

adviser is governed by the purpose of the duty, judged on an 

objective basis by reference to the reason why the advice is 

being given (and, as is often the position, including in the 

present case, paid for). 

 

This passage indicates that the question requires an examination 

of the context in which the advice was sought and an objective 

construction of retainer letters, letters of appointment, 

instructions and the like. 

  

31.  In Radia v Marks [2022] P.N.L.R. 231, which is also a case in 
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which Khan and Manchester BS were applied, though it was not truly 

an information and advice case, Lambert J approached this question 

by first identifying the nature of the loss or harm asserted by the 

defendant. In that case, the facts are remarkable, it was the costs 

awarded against Mr Radia in an unsuccessful claim in the 

Employment Tribunal on the basis that he had been found to be 

dishonest following the evidence of the defendant.  This prompted 

the question as to whether it was in the scope of the defendant’s duty 

to protect the claimant from the risk of an adverse finding of 

credibility; the defendant was a single joint medical expert who had 

produced a report and gave evidence at the trial.  Lambert J’s starting 

point in that enquiry was the expert’s letter of instruction. She then 

examined the extent of the admissible evidence which can be given 

by  a medico-legal expert, which is the context in which his evidence 

was set. 

32. It is worth bearing in mind a point made at paragraph 11-182 of 

Jackson & Powell on Professional Liability (9th edition). It is 

prudent to confirm advice and instructions in writing.  If the solicitor 

is only able to describe his or her usual advice, rather than the advice 
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actually given, the client’s recollection of that advice is likely to carry 

more weight.  A further consideration at this point is that the 

professional persons retainer may extend to advising more widely 

than may first be apparent. In Boyce v Rendells (1983) 268 EG 268 , 

the Court of Appeal gave the following statement of the law: 

[I]f, in the course of taking instructions, a 

professional man like a land agent or a solicitor 

learns of facts which reveal to him as a professional 

man the existence of obvious risks, then he should do 

more than merely advise within the strict limits of 

his retainer. He should call attention to and advise 

upon the risks. 

  

In County Personnel (Employment Agency) v Alan R Pulver & Co 1 

WLR 916 , this was widened, in a  judgment given by  Bingham LJ ,  

to circumstances not just where a solicitor had actual knowledge of 

“obvious risks” but also where a solicitor “should be alerted to risks 

which might elude even an intelligent layman”. Thus, the purpose of 
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the advice may include an enquiry beyond the wording of the 

retainer. 

33. The breach question was said in Khan logically to flow 

from the first two questions. Having established what the 

defendant did or failed to do, the court asks has the defendant 

failed to show reasonable care in relation to the risk of harm 

which was in the scope of their duty as determined by the 

answer to the second question. 

34. The factual causation question is approached by applying 

the but-for test unless there are good reasons to depart from it, 

such as where there is more than one wrongdoer. In the context 

of a case in which the claim is for loss of a chance due to 

negligent advice it will be necessary to compare what occurred 

with what would have happened if the claimant had received 

“the most likely non-negligent advice which would have been 

given…Not the most optimistic non-negligent advice that could 

have been given” see per Morgan J in Thomas v Albutt [2015] 

PNLR 29 at 346-347 a case concerning advice as to the 

prospects of successfully defending a judicial review of a 
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planning decision where the giving of the most likely non-

negligent advice would have made a negligible difference. 

35. The duty nexus question was described in Manchester BS, 

at 12 as “simply a practical approach to working out the 

implications of the scope of duty concept which arises …at 

stage 2.” In BDW Trading, Fraser J, at 55, paraphrased the duty 

nexus question in this way. He asked “does the harm suffered 

fall within the category, type or element of harm that is 

encompassed by the defendant’s duty of care?”  In that case he 

held that there was a nexus between BDW, who had developed a 

series of apartment blocks and incurred expenditure in decanting 

tenants and performing repairs, and the alleged negligence of the 

engineers in failing to provide buildings which were structurally 

sound but no nexus between that failure and the developers loss 

of reputation in constructing defective buildings. The protection 

of the claimant’s reputation was outwith the scope of the 

defendant’s duty of care. 

36. The legal responsibility question is no more than an 

examination as to what traditional defences to the element of 
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damages claimed exist, such as remoteness, novus actus, a 

failure to mitigate etc. It may be said that these are questions 

relevant to causation. It is clear, however, that the focus of the 

staged approach inherent in these  questions is to obtain clarity 

as to the particular damage which is claimed and then pass it 

through several sieves, such as scope, causation, nexus. It is 

only if it passes through them that questions such as remoteness 

and mitigation need to be considered. Indeed, in many cases, the 

damage may not pass very far as it may fail at each stage. 

37. Finally, let us look at how these questions played out in 

Khan and Manchester BS.  

38. In Kahn, the economic cost of caring for a disabled child is 

recognised as an actionable head of loss. The purpose of the 

consultations with Ms Meadows was to determine if she carried 

the haemophilia gene, thus the consequences flowing from the 

provision of incorrect information, namely the risk of passing it 

on to her child were within the scope of her duty.  Dr Khan 

owed her a duty to take reasonable care to give her accurate 

advice when advising her whether or not she was the carrier of 
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the gene. She admitted she had breached her duty of care. The 

causal link was made out as Ms Meadows lost the opportunity to 

terminate the pregnancy which resulted in the birth of the child 

with  haemophilia and autism. The duty nexus point was 

answered by the scope of duty question. Applying the 

SAAMCO counterfactual as a cross -check, if Dr Kahn had been 

correct, the child would have been born with autism. Given the 

purpose for which the services of the GP were sought, there was 

no question causation in law was made out, there were no 

defences such as remoteness or other effective cause. 

39. It was recognised in Manchester BS that the facts were 

more complicated than the ordinary valuer case. the 

management of the society had made their own judgment that a 

business model of matching swaps to mortgages would be 

commercially attractive. Grant Thornton had not been asked to 

advise on that matter. The management also knew the 

underlying financial position of the society and that the value of 

swaps was subject to fluctuation which may result in them 

having to make payments to the swaps counterparties, but that 
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this was nevertheless the way they chose to protect the society 

from interest rate changes.  

40. The society, however, was subject to regulatory 

requirements under which it had to maintain substantial levels of 

capital and the more the society’s financial activities were 

subject to volatility the higher the level of capital it was required 

to hold. The claimant’s accounts were the tool used by the 

regulatory authority to monitor volatility and the amount of the 

requisite capital reserve.  

41. Grant Thornton advised that the society could use hedge 

accounting  and whether it could match swaps with substitute 

mortgages in circumstances where it had been told that the 

advice was sought so that it could implement its business model.  

It repeated its advice in each years’ accounts by saying they 

gave a true and fair value of the society’s financial position. 

There was no dispute but that economic loss is actionable in a 

case such as this. There was no dispute that the society’s basic 

loss was the costs  incurred in closing out the swaps.  
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42. The purpose for which the advice was sought was to 

inform the society where it could use hedge accounting in order 

to implement its business model in accordance with the 

regulatory regime.  Use of hedge accounting allowed the society 

to make the assessment that it had the capacity to carry on 

business within the constraints of its regulatory capital 

requirements whereas otherwise it did not., This resulted in the 

society embarking upon the business model and entering into 

further swaps and exposed it to the risk of loss from having to 

break the swaps if hedge accounting could not be used. That was 

a risk which Grant Thornton’s advice was supposed to allow the 

society to assess and which their negligence caused the society 

to fail to understand. Against that background the basic loss fell 

within the scope of the defendant’s duty and the nexus duty 

requirement was satisfied.  The defendant owed the society a 

duty of care in relation to loss due to the volatility risk to which 

the claimant’s balance sheet was vulnerable.  

43. Negligence was not in issue. As regards causation, the 

defendant’s conduct was the effective cause of the loss as this 
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must follow from the fact that it was caused by the particular 

matters which made the defendant’s advice incorrect. As to the 

legal causation question, the court  accepted Teare Js finding 

that there was 50% contributory negligence. 

Almost Finally 

44. First, it is not in every case that the 6 questions posed in 

Kahn and Manchester BS need to be asked. Where there are well 

established connections between breaches of duty and the kind 

of harm the subject of the claim there is no need to resort to 

them. In Radia, Lambert J said that the six point plan in Khan 

and Manchester BS was directed at a claim falling outside the 

established categories of negligence, which she described as a 

novel claim.  

45. Secondly, it is clear from the subsequent authorities that 

the use of the test is not limited to cases where the claimant has 

acted on negligent advice and information. Apart from BDW and 

Radia, in Armstead v Royal and Sun Allance Insurance Co Ltd 

[2022] EWCA Civ 497, it was applied by the Court of Appeal in 
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a case concerning whether payments under a helphire credit hire 

agreement were recoverable following a road traffic accident 

which cause the hired car to be off the road.  

46. There is also the Court of Appeal decision in Rushbond 

Plc v JS Design Partnership LLP [2021] EWCA Civ 1889. That 

was a case with some local  interest in that it concerns a disused 

cinema, later dancehall, the Majestic in Leeds. You see it to 

your left as you exit the booking hall onto City Square. For 

those of you who wondered how all but the building shell was 

destroyed by fire on 30 September 2014, this followed a visit by 

the defendant architects for a prospective lessee who had been 

given the key to the side door and the alarm code. Due to their 

negligence in not locking the door after them, it is alleged, for 

this was a strike out application,  a third party was able to enter 

the premises and set it alight. O’Farrell J struck out the case. 

The Court of Appeal, however, set aside her order on the basis 

that it was arguable that the defendant was critically involved in 

the activity which led to the fire, a visitor to premises can be 

under a duty to keep them secure, it was arguable that there had 
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been an assumption of liability and following Manchester BS 

the damage fell within the scope of the defendant’s duty. 

Finally 

47. I hope I have not succumbed to being too preachy as I 

thought I might when I came up with the title for the talk. In 

fact, I had in mind Alan Bennet’s spoof sermon based on  

another bible story, from Genesis, the story of  Jacob and Esau. 

Some of you may remember it. It starts “But my brother Esau is 

an hairy man, but I am a smooth man. But my brother Esau is an 

hairy man, but I am a smooth man.”. I was contemplating this 

but came to the conclusion that there may be a some 

incomprehension  when I got to the bit where he says that “life 

is like opening a tin of sardines. We are all of us looking for the 

key. Some  think we have found the key. We roll back the lid of 

the sardine tin of life and reveal the sardines, the riches of life  

therein. We get them out and enjoy them but you know there is 

always a little bit in the corner you can’t get out. I wonder, is 

there a little bit in the corner of your life, I know there is in 

mine. “ The ring pull generation, that is anyone under the age of 
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40, would not have the foggiest idea what I was talking about. 

You will never have searched for a sardine key or snapped your 

nails trying to prize one from the tin. 

48. I noticed that during a Leeds BPC Forum, each speaker 

ended their talk “so the takeaway from” followed by a synopsis 

of the key  points. Out of consistency, I shall follow that lead. 

The takeaway from this talk is that I hope that you now have a 

far better grasp as to the mechanism for divining the scope of 

the duty of care than getting a handle on why life is like opening 

a tin of sardines. 


