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Nordenfelt
The doctrine is one of the earliest products of the Common Law. It epitomises the nation which developed it: 

a nation which has ascribed central importance to the freedom of all of us to work - in the interests both of 

the self-sufficiency of ourselves and our families and of our common prosperity. Per Lord Wilson in Til lman

Dyer’s case, 2 Hen 5, f 5, pl 26, 1414

Nordenfelt v Maxim Nordenfelt Guns & Ammunition Co Ltd [1894] AC 535

Reasonable in the interests of the parties

Reasonable in reference to the interests of the public

But is the contract in restraint of trade or merely regulating the commercial interests of the parties

Contracting parties with equal bargaining power are  the best judges of their own interests



Post termination

"the sterilising of a man's capacity for work and not its absorption”

Per Lord Pearce in Esso Petroleum Co Ltd v Harper's Garage (Stourport) Ltd [1968] AC 269

Contracts which tie the parties during the course of the relationship, duties of fidelity or loyalty, which 

restrict dealing with others in a manner normally incidental to normal commercial dealings not within 

the scope of restraint of trade.

Recent example Quantum Advisory Ltd v Quantum Actuarial LLP [2020] EWHC 102 (Comm) 

H.H.J. Keyser Q.C.

Restraints extending beyond the end of the relationship typically engage the doctrine

https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1967/1.html


California Business Profession Code 16600

New Zealand: Contract and Commercial Law Act 2017

BIS Call for Evidence 2016

◦ The Michigan experiment

◦ Mobility, Skills, and the Michigan Non-Compete Experiment

◦ Matt  Marx, Deborah Strumsky and Lee Fleming Management Science, Vol. 55, No. 6 (Jun., 2009), pp. 875-
889 

◦ Barriers to Entry ... and Exit? 

◦ Matt Marx and Lee Fleming 

◦ Innovation Policy and the Economy, Vol. 12, No. 1 (January 2012), pp. 39-64 Published by: The University of 
Chicago Press 



A spectrum

Business sales or shareholder agreements, protecting goodwill (recent example Guest Services 

Worldwide Ltd  v Shelmerdine [2020] IRLR 392)

Partnerships  (traditional)

LLP (?)

Employment -Relationships



Employment PTRs

◦ Clauses which seek to restrain the employee from competitive activities. These may restrain the 

employee from soliciting or dealing with the clients or suppliers of the former employer for a period 

of time. Sometimes such clauses may seek to restrain the employee from being employed in a 

competitive business for a period of time, that restriction being defined by area or activity or 

possibly both;

◦ Clauses which restrain the former employee from inducing their former colleagues to leave the 

employer and occasionally from employing such former colleagues.

◦ Clauses which restrain the employee from disclosing or using information which was confidential to 

the former employer.



The Basic Position

TFS Derivatives Limited v Morgan [2005] IRLR 246 

1. What does the contract mean

2. Does the employer have legitimate business interests requiring protection in relation to the 

employee’s employment, not closed but typically  customer connection, confidential information and 

the integrity or stability of the workforce 

3. Once the existence of legitimate protectable interests has been established, the covenant must be 

shown to be no wider than is reasonably necessary for the protection of those interests. Reasonable 

necessity is to be assessed from the perspective of reasonable persons in the position of the parties 

as at the date of the contract, having regard to the contractual provisions as a whole and to the factual 

matrix to which the contract would then realistically have been expected to apply 



Tillman

Tillman v Egon Zehnder Ltd [2019] UKSC 32 [2020] AC 154

70 years

The shape of the litigation

The success of the courts in securing relief

The changing nature of the litigation. In the age of CPR the speedy trial is a speedy trial

Ultimately litigation often becomes not about damages but costs

Tillman was a case in point



Interested?

'directly or indirectly engage or be concerned or interested in any business carried on in competition 

with any of the businesses of the Company or any Group Company which were carried on at the 

Termination Date or during the period of 12 months prior to that date and with which you were 

materially concerned during such period.’

No caveat for small interests in publicly traded shares

Could “Interested” embrace even a minority shareholding in publicly traded shares such that the 

clause became unreasonably wide in its restraint

Yes, held the Supreme Court but Egon Zehnder  scored a late equalizer with severance



Severing a clause

Severing part of the clause so that the remainder was enforceable. Resolving a debate on conflicting 

decisions of the Court of Appeal. Three issues:

1. Blue pencil: is the unenforceable provision capable of being removed without the necessity of 

adding to or modifying the wording of what remains

2. Do the  remaining  terms continue to be supported by adequate consideration, usually not an issue

3. Does the removal of the provision generate any major change in the overall effect of all the post-

employment restraints in the contract. It is for the employer to establish that its removal would not do 

so. The focus is on the legal effect of the restraints, which will remain constant, not on their perhaps 

changing significance for the parties and in particular for the employee



Sting in the Tail

Why was It an equaliser?

The Courts clearing up the legal litter  came at a cost

1. No order for costs in the Supreme Court and the Court of Appeal

2. The Company to pay the employees costs in the High Court



Some practical thoughts

1. Never over extend, what is the minimum that realistically is needed

2. Don’t think severance will help, it might at a cost. Draft so that there are clear distinct restrictions

3. Regard covenants as part of a wider business protection strategy.  For example securing business 

relationships and/or using Garden Leave.

4. Consider the costs of enforcement and evaluate the gain  against the cost of enforcement.  

Litigating to trial for costs alone is not an appetizing prospect for either party

5. Speedy trials accelerate  the costs issue quickly. Have regard to early urgent mediation or other 

ADR



Partnerships

1. Equity Partners, Mutual ownership of the goodwill and the mutuality of the obligations. A more 

liberal approach. 

2. Salaried Partner, in truth an employment relationship. Briggs v Oates [1990] ICR 473

2. Bridge v Deacons [1984] 1 AC 705. Decision of the Privy Council. A five year restriction on acting 

a as a solicitor in Hong Kong for clients who had been clients of the firm in the previous three years 

enforced.

3. The LLP?:  PWC LLP v Carmichael [2019] EWHC 824 (Comm) H.H.J Pelling Q.C. 

4. Arbitration clauses. Unusual to see injunctions before the Court. There were arbitration proceedings 

and the injunction was in support, S,44(3) Arbitration Act 1996

https://uk.westlaw.com/D-015-5206?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29&comp=pluk


The facts

Is the member truly  a member of the LLP and not an employee, Reinhard v Ondra LLP [2015] 

EWHC 1869 (Ch) (30 June 2015)

Under the members agreement  six month restriction on joining a competitor of PWC following 

retirement from the LLP. There was a 12 months notice period for the majority ( 9 months) of which Mr 

Carmichael was placed on garden leave

The Court was considering the balance of convenience on the grant of an interim injunction pending 

an award on the issue of the enforceability of the covenant. The clause being justified on the need for 

the protection of confidential information, business and goodwill

Was the correct approach that in traditional partnerships or was it the nature of an employment 

relationship



The Court appeared to be influenced by the mutuality of the obligation applying to all the members, as 

in Deacons. But the only issue, as it was an interim application, was whether there was an arguable 

case that the clause was enforceable

The balance of convenience favoured the grant of the injunction 

But then the case slipped beneath the veil of confidentiality of the arbitration proceedings

This is a problem, as clauses are being litigated but we don’t see the development of issues in the 

case law

Experience is that LLP clauses are being  far less extravagant than Deacons. 
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