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What is the Arkin cap?









Arkin v Borchard Lines
[2005] EWCA Civ 655

The liability of a third-party funder for 
adverse costs is limited to an amount 
equivalent to the funding provided.



Senior Courts Act 1981, section 51

Subject to the provisions of this or any other enactment and 
to rules of court, the costs of and incidental to all 
proceedings…shall be in the discretion of the court…

The court shall have full power to determine by whom and 
to what extent costs are to be paid.



Aiden Shipping Co Ltd v Interbulk Ltd 
[1986] AC 965

Symphony Group Plc v Hodgson 
[1994] QB 179

Dymocks Franchise Systems v Todd 
[2004] UKPC 39



Arkin v Borchard Lines









Colman J:
It is indeed highly desirable that impecunious claimants who have 
reasonably sustainable claims should be enabled to bring them to trial by 
means of non-party funding. 

It is further highly desirable in the interests of providing access for such 
claimants to the courts that non-party funders should be encouraged to 
provide funding

If all professional funders were by definition to be subject to non-party 
costs orders, there would be no such funders to provide access to the 
courts to those who could not otherwise afford it.



Court of Appeal 
Lord Phillips of Worth Matravers MR

Lord Justice Brooke
Lord Justice Dyson





Somehow or other a just solution must be devised whereby 
on the one hand a successful opponent is not denied all his 
costs while on the other hand commercial funders who 
provide help to those seeking access to justice which they 
could not otherwise afford are not deterred by the fear of 
disproportionate costs consequences if the litigation they 
are supporting does not succeed.



We consider that a professional funder, who finances part of 
a claimant’s costs of litigation, should be potentially liable 
for the costs of the opposing party to the extent of the 
funding provided.



Davey v Money 
[2019] EWHC 997 (Ch)
Mr Justice Snowden







Arkin should not be taken to have been intending to 
prescribe a rule to be followed in every subsequent case 
involving commercial funders.



I do not think that it is a rule to be applied automatically in 
all cases involving commercial funders, whatever the facts, 
and however unjust the result of doing so might be.



I consider that there is an obvious risk of injustice in the 
other direction if a number of defendants are forced to incur 
significant costs in defending themselves, but are limited to 
recovering only a proportion of those costs because of 
entirely different funding arrangements over which they 
have no control between the claimant, his funder and his 
lawyers.



Sir Rupert Jackson, Review of Civil Litigation Funding
In my view, it is wrong in principle that a litigation funder, 
which stands to recover a share of damages in the event of 
success, should be able to escape part of the liability for 
costs in the event of defeat.

Sandra Bailey & Others v GlaxoSmithKline UK Limited 
[2017] EWHC 3195 (QB)



Conclusions?
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